Republic of Angola

Counsel of Ministers

Decree No. 48/06 of September 1st 
Law 10/04 of November 12th on Oil Activities expressly acknowledges the principle of public bidding as a necessary and obligatory process for designating Associates of the National Concessionaire, for contracting services and for procuring goods needed in the performance of oil operations.

In fact though public bidding has been current practice in the Angolan oil industry for designating National Concessionaire’s associates, it has only gained legal consideration by means of Law 10/94 of November 12th, which came to fill a long existing gap.
In addition, the requirement of public bidding for services provision and goods procurement did not have any legal regulation and although included in concession laws, it would only be seen in contract instruments entered between the National Concessionaire and its associates for some of the oil concessions.
Such compulsory principle of public bidding constitutes the privileged instrument for regulating, in an ethical and transparent manner, competition between agencies wishing to carry out oil operations, provide services or goods needed for the performance of said operations.
In this context, and in view of the need to set rules and procedures for public bidding concerning oil operations;
According to the combined provisions of Article 46, Law 10/94 of November 12th and Article 113 of the Constitutional Law, it is hereby enacted by the Government:

CHAPTER I
GENERAL PROVISIONS

ARTICLE 1

(Object)

This diploma sets the rules and procedures of public bidding for obtaining designation as National Concessionaire’s Associate, as provided in articles 44 and 45 of Law 10/94 of November 12th and, for contracting services and procuring goods provided in approved work plans and budgets, as established in j), paragraph 1 of article 30 of said law.

Article 2
(Scope of Application)

This decree applies to the National Concessionaire, to all national or foreign agencies of demonstrated capability and technical and/or financial capacity wishing to become associates of the National Concessionaire for the performance of oil operations, and to agencies in service contracting and goods procurement for the performance of oil operations.
CHAPTER II

OBTAINING THE DESIGNATION OF ASSOCIATE OF THE NATIONAL CONCESSIONAIRE

SECTION I

GENERAL PRINCIPLE

Article 3

(Associate of the National Concessionaire)

Designation as Associate to the National Concessionaire shall be awarded under the terms of paragraph 4 of article 44 of Law 10/04 of November 12th, by means of public bidding or direct negotiation.
SECTION II
REQUIREMENTS FOR THE ASSOCIATE OF THE NATIONAL CONCESSIONAIRE AND OPERATOR

Article 4

(Requirements for Non Operator Associate of the National Concessionaire)
1. Non Operator Associates of the National Concessionaire must have demonstrated capability and financial capacity, demonstrated through the submission of evidences as set in the next paragraph.
2. For pre-qualifying as Associates of the National Concessionaire under the terms of the previous number, agencies shall submit to the National Concessionaire the following information:
a) Name or social designation of their company;

b) Place at which the company was organized and registered and headquarters address;
c) Most important activities performed;

d) Details of assets structure, including of equity capital values, current assets, fixed assets and liabilities;
e) Reference from well reputed banking agencies on account of its financial capacity;

f) Annual reports on activities performed, including balance and account of the last three years or from since the constitution of the company in case the investing company exists for less than three years, audited by independent company with demonstrated capability;
g) Details of experience in oil research and production, including details of reserves and production;

h) Number of employees and details of management staff professional experience in oil research and production;
i) Details of legal disputes and arbitration cases filed against the company over the last five years;

j) Details of assessment plans, future obligations including work or risks programs which may have an impact on their capacity to meet the schedule established for Angolan concessions of which company may become a party;
k) Details of corporation activity undertaken to date in Angola.

Article 5

(Operator’s Requirements)

1. The Operator of an Oil Concession must, in addition of submitting the information referred in number 2 of previous Article, provide evidence of the following requirements:
a) have competence and experience in oil operations management and performance;

b) have technical and operational capacity;

c) have an effective organizational structure;

2. The Operator may also submit information concerning experience in the performance of oil operations which it deems relevant for adding value to its application, namely, in the areas of security, environmental protection, prevention of pollution and employment, integration and training of Angolan staff.
Article 6

(Pre-Selection)

1. Sixty days prior to the public bidding referred to in Section III, the National Concessionaire shall by means of a publication in the Official Gazette, in one of the local newspaper of largest circulation in Angola and in the National Concessionaire‘s internet site, inform on the bid’s date, identification of bidding areas and invitation to agencies wishing to bid, for a pre-selection process to take place within thirty days starting from the date of announcement in the Official Gazette and/or in an Angolan newspaper, and include the details provided in articles 4 and 5 of this law.
2. If the bid is extended to non Angolan agencies to participate, the announcement referred in the previous number shall also be published on at least one specialized magazine of international release.
3. With a view to diversifying foreign investment in the Angolan oil sector to areas of risk and lower level of investment, public bids may be restricted to small or medium oil agencies, according to provisions of pre-selection announcement.
Small or medium agencies are understood to be those agencies which are not part of the restricted core of world major oil agencies.
4. In order to foster investment from Angolan businesses in the oil sector, the pre-selection announcement may also provide that the bid be wholly or partially restricted Angolan agencies, according to the provisions of pre-selection announcement.
5. For the purposes of this diploma, it is understood as Angolan agency in the oil sector, the individual or corporate agency legally organized and established in Angola, with effective headquarters in the national territory, of Angolan citizen total ownership or with at least 51% of equity assets exclusively or jointly owned by Angolan citizens or Angolan agencies.
6. The National Concessionaire shall, prior to making announcement of the pre-selection for bid under this article, obtain the relevant approval from the governing Ministry.
SECTION III

PUBLIC BIDDING

Article 7

(Schedule)

1. Whenever the National Concessionaire wishes to associate with others for the performance of oil operations, it shall proceed with public bidding upon appropriate approval from the governing Ministry.
2. The bid shall be announced in the Official Gazette, in one of the local newspaper of largest circulation in Angola and in the National Concessionaire’s internet site.
3. If bidding is extended to non Angolan agencies, then announcement shall also be made on at least one specialized magazine of international release.
4. Only pre-selected agencies may participate either individually or in partnership.

5. For agencies participating in partnership the announcement will indicate whether the partners should accept that the total of the partnership be placed at participants orders and appoint the operating agency, or whether application is allowed only for the available portion of the partnership.
6. Public announcement shall specify in detail:

a) The concession area;

b) The specifications;
c) Deadline for submission of proposals which shall not exceed 90 days starting from the date of announcement in the Official Gazette and/or in the Jornal de Angola, whichever occurs first;
d) Listing of pre-selected agencies;
e) Type of contract to be entered between the National Concessionaire and its associates;
f) If agencies may participate individually, in partnership or both.
7. Terms of reference for the bid shall be previously approved by the governing Ministry, upon the National Concessionaire’s proposal.
Article 8

(Submission of proposals)

1. Participants’ proposals shall be prepared in Portuguese or in other language accompanied by an official translation into Portuguese.
2. Proposals shall be submitted in a closed and sealed envelope within the time period set by the announcement.
Article 9
(Opening and Evaluation of Proposals)

1. On closing of the time period set for submission of proposals, the latter shall be opened in public on the following first working day.
2. Public opening shall take place before a judge panel previously approved by the governing Ministry upon the National Concessionaire’s proposal and shall include: a representative from the National Concessionaire (chair), a representative appointed by the governing Ministry and a representative appointed by the Finance Ministry.
3. The judge panel shall examine the conformity of documents submitted by participants against the requirements listed in the announcement and proceed with the evaluation of proposals considered to be valid.
Article 10 

(Defaults and Irregularities)

In case defaults and irregularities are found in the proposals submitted, the judge panel shall notify the interested parties by fax or registered mail with acknowledgment of receipt, within fifteen days from the date of receipt, for them to resolve the irregularities or defaults found, subject to penalty of exclusion from the bid.
Article 11

(Award)
1. The judge panel shall evaluate the proposals submitted and accepted within a period not exceeding thirty days starting from the date of opening of proposals.
2. Judge panel evaluation shall be based on objective criteria, taking special account of factors included in the specifications.
3. Upon completion of the evaluation the judge panel shall submit the respective results and a proposal of award to the National Concessionaire for approval.

4. The award shall be officially announced to all participants and shall be object of announcement in the Official Gazette, in one of the local newspaper of largest circulation in Angola and in the Concessionaire’s internet site.
Article 12

(Bid for selection of the other associates of the National Concessionaire)

1. If only the Operator is selected at the public bid referred in the previous articles, then the National Concessionaire shall carry out a second bid in order to select the other associates.
2. The agencies which failed to be selected at the bid for the Operator and other agencies with demonstrated capability and financial capacity which have demonstrated interest and were pre-selected shall be invited to this second bid.
3. The announcement and processing of the second bid shall obey to the provisions of articles 7,8,9,10,11 of this diploma. The announcement shall include the conditions proposed by the Operator which determined its selection as the winner of the first bid and the time periods for submission of proposals.
4. The selection factor for the second bid referred in this article may consist in additional economic compensation on behalf of the State.
Article 13

(Appeal)

Participating agencies which consider themselves impaired by the judge panel’s decision, may appeal against it within fifteen days starting from the date of its announcement. The appeal shall be submitted to the governing Ministry, who shall make a final decision within fifteen days starting from the date of receipt of the appeal.
SECTION IV

NEGOTIATIONS COMMITTEE

Article 14

(Negotiations Committee)

1. Following the decision on awards concerning the bids earlier referred, a Negotiations Committee shall be created, integrating members of the governing Ministry, of the Finance Ministry and of National Concessionaire, and it shall be charged with the following functions:
a) Draft, in negotiation with National Concessionaire’s Associates, the final contract to be entered for the performance of oil operations, for signature by the chair of the Negotiations Committee and the National Concessionaire’s representative within a maximum period of ninety days starting from the date of appointment of the Negotiations Committee;
b) Submit to the governing Ministry, the Ministry of Finance and to the National Concessionaire, the report of each negotiating sessions within eight days after the end of each session. The governing Ministry shall in turn submit it to the Government for information and follow-up on the negotiation process.
c) Submit to the governing Ministry, within thirty days following signature of the contract referred earlier in b) all the necessary documentation for award of the oil concession, namely the Negotiations Report, draft of the Concession Decree and the negotiated contract for submission to the Government for approval.
2. Time periods set in the previous number may be extended by the governing Ministry upon documented request from the Chair of the Negotiations Committee.
3. The Chair of the Negotiating Committee is appointed by the National Concessionaire.

CHAPTER III

 BIDDING FOR CONTRACTING OF SERVICES AND PROCUREMENT OF GOODS

Article 15

(General Principle)

1. With exception of the provided in number 2 of article 16, the Operator shall submit contracting of services and procurement of goods necessary for the performance of oil operations to public bidding, under the following terms.
2. For the purposes of the previous number, operator shall announce the bid in one of the local newspaper of largest circulation in Angola and on its internet site, identifying the goods and services it wishes to acquire and the conditions for applying.
3. If bidding is extended to non Angolan agencies, it shall also be announced in a specialized magazine of international release.

ARTICLE 16

(CONTRACTING RULES)

1. Operator shall at all times when contracting services and goods procurement for the performance of oil operations, abide by the principle of fair competition irrespective of the value of the contract. For the case provided in paragraph 2 of this article the Operator shall previously consult with at least three different agencies, and, carry out public bidding according to the terms of the remaining paragraphs for all the other situations.
2. The Operator is free to sign for contracts amounting up to USD 250.0000,00 or a corresponding value in local currency, but shall inform the National Concessionaire on a quarterly basis on contracts entered of value lower than that referred and on the agencies concerned.
3. For contracts with amounts between USD 250.000,00 and 750.000,00 or of corresponding value in local currency, the Operator shall carry out public bid inviting those agencies pre-selected from a general short list of agencies that might provide the services announced, to be approved by the National Concessionaire upon Operator’s proposal. The short list shall be as much comprehensive as to allow the fairest competition of the bidding process.
4. Operator shall request in the bid notice that participants include technical and financial details in their proposals.

5. Operator shall, as soon as it completes the examination of proposals, provide the National Concessionaire with detailed information on bidding participants, respective proposals and the reasoning for the award proposed.
6. The National Concessionaire shall dispose of thirty days to object to the Operator’s proposal, failing which the proposal shall be considered as accepted.
7. In case of a contract value exceeding the USD 750.000,00 amount or a corresponding value in local currency, the Operator, in addition of complying with the appropriate adjustments and the obligations set in the previous numbers, shall also:
a) Get prior approval from the Concessionaire for the short list of pre-selected agencies invited to bid. The short list shall be the most comprehensive as possible. Also get approval for documents and their content to be included in the specifications. Approval from the National Concessionaire shall be considered as granted if no objection is notified within fifteen days from the date of receipt of said documentation;
b) Make arrangements for the delivery of two sealed copies of the participants’ proposals in Luanda, to be considered as official proposals. The Operator shall communicate to the National Concessionaire, with at least seven working days’ notice the time and place of opening of proposals;
c) Inform the National Concessionaire of the details of proposals received and their evaluation, including technical and commercial specifications, and any justified alteration of their terms, scope or technical conditions as result of those specifications. Proposals submitted must be clarified in order to take account of contractual, equipment or work specifications;
d) Conduct negotiations with potential candidates during the proposal and contract award process and submit to the National Concessionaire in writing an evaluation of participants’ proposals together with a well grounded recommendation of the candidate to be selected;
e) Following approval from the National Concessionaire, award and sign contract with the Participant with the “most cost effective proposal”, this meaning the participant’s proposal that, in all the elementary aspects, is in compliance with the specifications and which from a technical perspective – operational and subject the same Angolan tax charges, results in a proposal of lower comparative value after being  clarification and equalized;
f) The real value of the proposal as referred in the previous paragraph shall take account of funding when applicable and if requested by the National Concessionaire or by the Operator, deadlines, variations in exchange rates and direct loss of production revenues which might result from different dates of completion of works;
g) Consideration shall be made of the law on preference for local goods and services in selecting the “Participant with the most cost effective proposal”.
8. Unless decided otherwise by the National Concessionaire, the Operator has six weeks following the opening of proposals submitted for bidding, to evaluate and submit to the National Concessionaire the assessment of participants with its recommendation.
9. The governing Ministry shall prepare and keep an updated list of Angolan providers of services and suppliers of goods for oil operations which must be consulted by Operators when undertaking bids relating to their activities.
10. The Operator shall get approval from the National Concessionaire for reviewing of any contract awarded under this law if the isolated or accrued original value from such review exceeds in ten per cent the original value, or if it implies a significant change in either the scope or duration of the project. Such approval shall be considered as granted by the National Concessionaire to the Operator if no objection is communicated to the Operator within twenty one days from the date of receipt of the request of approval for review.
CHAPTER IV

FINAL PROVISIONS 

Article 17

(Invalidity)
Are null and void the contracts for the performance of oil operations entered between the Concessionaire and its Associates and between the Operator and providers of services and suppliers of goods which do not observe the provided in this diploma.
Article 18

(Protection of Previous Cases)
This diploma does not prejudice the validity and effectiveness of public bids carried out on a date previous to its coming into force.
Article 19

(Queries and Omissions)

Queries and omissions resulting from the construction and application of this decree are resolved by the Counsel of Ministers.
Article 20

(Force)

This decree comes into force on the date it is published.

Cleared and approved by the Counsel of Ministers in Luanda, ________/ _________ 2005.
Its publication is ordered.

Fernando da Piedade Dias dos Santos, Prime Minister.

Promulgated ____/ _____ 2005.

José Eduardo dos Santos, President of the Republic.
